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Pines Bach LLP
122 W Washington Ave, Ste 900
Madison, Wl 53703

ó08.251.0101 Phone
ó08.251.2883 Fax
pinesbach.com

Attorney Christa O. Westerberg
cwesterberg@pinesbach.com

}l4ay 30,2017

VIA E-MAIL ONLY
Michael Vandersteen, Mayor and Chair
Sheboygan City Plan Commission
City Hall
828 Center Avenue
Sheboygan, WI53081

Re:

Friends of the Black River Foresf s opposition to Kohler Co.'s Annexation Petition
and Proposed Zoning MaP Amendment

Dear Mr. Vandersteen and Members of the City Plan Commission:

This firm represents the Friends of the Black River Forest, a grouP of citizens living in and
around the Town of Wilson and City of Sheboygan who are concerned about the proposed
Kohler Co. gotf course development in the Town. We write in opposition to the Kohler
Co.'s arure*átion petition for lands in the Town of Wilson and its proposal to amend the
City of Sheboygan's zoning map to classify the proposed annexed land as Suburban
both being considered by the Plan Commission at its meeting tonight'
Residentiat
1Sn-S¡,

First, the Kohler Co.'s proposal to annex and rezone Town of Wilson land into the City of
Sheboygan has been extraordinarily rushed, not transparent to the public, and outcomedriven in funor of annexation and rezoning. Records we have obtained indicate the City has
been in discussions with Kohler about this project for months, yet the public only became
aware after Kohler Co. published its official notice of intent regarding the annexation
petition on April 26,2017. The rezoning request was even more rushed, submitted May 15,
iOV. W"en.lor. a letter to the City Attorney for Sheboygan detailing some of our concerns
with the City's process. While the City and Kohler Co. have worked together, the citizens
are playing tatch up and have been deprived of the chance to understand the project and its
impacts.
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Second, the information you are being provided from City staff is extraordinarily one-sided
and assumes a golf course witl be constructed on the annexed territory. You are not being
well-served with this information, which fails to identify the risks of this project and the
significant permitting hurdles it faces. Kohler Co. has only begun to submit its permit
applications to appropriate state and federal agencies and faces a challenging process to fill
and alter wetlands, among other necessary approvals. For example, an "incomplete" letter
sent by DNR to Kohler earlier this year regarding its wetland permit application is attached.
Kohler's own self-interested presentations on its proposal at a private location on May 16
and,23 did not provide the public and the Commission with the fair and unbiased

information it deserves.
Whether or not state and federal authorities approve necessary permits for the golf course,
important and detailed information on the rezoning and annexation proposals remains
undisclosed. For example, what will be the costs of services, like water and sewer, that the
City will have to provid.e to the newly annexed land? When will those services be installed,
and how will their installation affect current service users and taxpayers? Similarly, what
will be the costs of annexation to the Town of Wilson? The public will not hear about these
important points until, potentially, the "informational meeting" immediately before the
Commission votes on whether to recommend the annexation and rezoning today.
The City's timeline is unreasonable and denies the public of a meaningful opportunity to be
heard. The public cannot be expected to provide complete and comprehensive comment at
theMay30hearing.seeWebera.Tounof Søukaille,209Wis.2d2'l'4,237-38,562N.W.2d412,
421, (1997).Instead, any Plan Commission action on Kohler's petition must be delayed until
public disclosure of the proposal is complete and Sheboygan and Wilson residents have
received a fair and meaningful public hearing opportunity. Without that opportuni$, any
action on the Kohler proposal will lack legitimacy, and will also deprive you as
commissioners the opportunity to make an informed decision

Third, the proposed annexation is not in the public interest and does not meet the "rule of
reason" standard required by law. An annexation must satisfy three requirements:
of
arbitrariness; (2) some reasonable present or demonstrable future need for the
annexed property must be shown; and (3) no other factors must exist which
would constitute an abuse of discretion on the part of the municipality.
(1) exclusions and irregularities in boundary lines must not be the result

Torun of Menøshøu. City of Menøshø,170r/'lis.2d181,,189,488 N.W.2d 104,108 (Ct.

boundary lines must create an "unexceptional shape." Id. at191".
Furthermore, the annexing municipality's "reasonable present or demonstrable future
need" is "not satisfied by showing that the territory sought for annexation is merely
desirable, better than that already controlled, or that a particular city will best be able to
provide service to the territory." Id. at194.

App.

1992). The proposed
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Kohler's unusually-shaped annexation request does not satisfy these standards. Instead, it
is abizarue "balloon on a string," arbifrarily and cynically designed to avoid Town of
Wilson scrutiny of the golf course proposal, and not because the City has any demonstrable
future need for the land. Also, Wisconsin Department of Administration records show the
City Attorney was "directed" to write a letter to the Department and did so on }.y'ay 22,
2017; the letter strongly lobbied the Department in favor of the annexation. It is unclear
who "directed" this effort, and when, againraising concerns about transparency and the
City's involvement in this process. Regardless, the annexation is already defective and
subject to legal challenge because the Department failed to provide its public interest
review within 20 days as required under Wis. Stat. $ 66,0217(6)(a).
Fourth, the rezoning is also inconsistent with applicable law and surrounding land uses.
Sheboygan Ordinance 15.9m( )(c)(3) requires the ZoningAdministrator to consider
whether a proposed zoningamendment "maintain[s] the desired consistency of land uses,
land use intensities, and land use impacts as related to the environs of the subject
property."
The land is currently zoned by the Town of Wilson as Park and Recreation (P-1"), Residential
(R-1), Agricultural (A-2) and Agricultural Transition (A-3). The vast majority of this is Park
and Recreation District, the purpose of which is to "provide for areas where the recreational
needs of the populace can be met without undue disturbance of natural resources and
adjacent uses." (Wilson Ord. 23.01). Although Kohler asserts that its private golf course will
"enhanc[e] the lakefront and riverfronf" it is directly at odds with the purpose of the
current zoning. This area of the Lake Michigan coastline will not in fact be enhanced by the
developmenÇ its natural character will be destroyed. The proposal will unduly disturb
valuable natural resources and be incompatible with its surrounding land uses, not least of
which is the popular Kohler-Andrea State Park.

In additioru some of the land is agricultural and agricultural transition, which is meant to
"maintairç preserve, and enhance agricultural land historically utilized for crop
production" (Wilson Ord. 15.01) and to "defer urban development" and "insure that urban
development is compatible with local use plans and policies," among other things (Wilson
Ord. 16.01). Conversion to a private golf course and suburban residential housing is entirely
inconsistent with preserving open agricultural land from unnecessary development.

At the least, the City should delay consideration of rezoning unless and until the
annexation is successful, and unless and until the golf course is approved by state and
federal authorities. Then the City may make a more in{ormed choice of zoning
designations at that time. The City should also select a zoning designation that requires
Kohler Co. to obtain a conditional use permit for the golf course projecÇ to allow it to better
address the significant and unique impacts and challenges posed by the golf course project.
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In sum, Friends of the Black River Forest respectfully requests that you do not vote to
recommend approval of the Kohler Co. annexation and rezoning atyour meeting tonight.
The process so far has been outcome-oriented in favor of approval, when the fate of the golf
course project and legitimate questions about the merits of annexation and rczoning
remain. The Commission should table or deny the requests.
Sincerely,
PINES BACH LLP

Christa O. Westerberg
COW:hmm
Enclosures

cc:

Attorney Charles C. Adams
Sheboygan Plan Commissioners
FBRF

B,

ntNEs BA.H

122 W Washington Ave, Ste 900

ó08.251.0101 Phone
ó08.251.2883 Fax

Madison, Wl 53703

pinesbach.com

Pines Bach LLP

Attorney Christa O. Westerberg
cwesterberg@pinesbach'com

i|;4.ay

15,2017

VIA EMAIL
Attorney Charles C. Adams
Sheboygan City Attorney's Office
City Hall
828 Center Avenue
Sheboygan, WI53081"
charlg!.ad arns(dùsl €þoyganrvi. gov

Re:

Open Records Request, City of SheboySøn

Dear Attorney Adams:

Thank you for the City of Sheboygan's prompt response to my April 28,2017, Open
a
Records request on behalf of Friends of the Black River Forest ('FBRF')' You can expect
is to
check in the requested amount of fi69.20 to pay for copying costs shortly. This letter
follow up on thi City's response, and to raise some questions on the City's closed session
regarding this project.
_

First, the City withheld certain records as drafts and excluded from the definition of
"recotds." Iiwithheld other records as attorney work product and privileged attorneyclient communications, and finally, it withheld records under the balancing test due to the
active nature of negotiations between the City and Kohler Co. regarding Kohler's soughtafter annexation to the CitY.

While we are unsure of the number of records that were withheld and are concerned about
the breadth of the non-d.isclosure, we did not see any indication that the City attempted to
separate information subject to disclosure from information not subject to disclosure,
prirsuant to Wis. Stat.Ig.36(6). We ask that the City do so and release portions of all
iecords that are not privileged. This would include, for example, email communications
with substantive po.tiorrr of tl'ru messages redacted as necessary under any authorized and
relevant exemptions to disclosure.
Second, the records the City did release indicate the Common Council discussed the
proposed Kohler annexation in closed session on April 24, 2017 , under agenda item 2,L,

o.@+
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"MOTION TO CONVENE IN CLOSED SESSION under the exemption provided in
where competitive and bargaining reasons require a closed
session related to a southside development opportunity." These records also indicate the
Common Council was informed about the project and proposed Kohler annexation that
nighg the potential benefits and obligations of the City, and a "pre-annexation development
agreemenf' that city staff "has negotiated . . . with Kohler."

Sec. 19.85(1)(e) of the Wis. Stats.,

The April24 meeting notice and closed session discussions were unnecessarily opaque and
hid not just the contents of negotiations between the City and Kohler, but the fact of those
negotiations. The notice used the vague phrase "potential southside development
opportunity" rather than "potential annexation of Kohler lands and preannexation
agreemen!" or other language that would have satisfied the Open Meeting law's
requirement to provide notice of the "subject matter of the meeting, including that intended
for consideration at any contemplated closed session." Wis. Stat. s.19.8 Q). As it was,
FBRF had to request records of the closed session to understand the actual subject matter of
the Common Council's meeting.

Further, the records we received indicated the Common Council should have discussed the
proposal at least partially in open session. As you know, the exemption to closed session in
Wis. Stat. S 19.85(1Xe) is narrow, and only permits secrecy "whenever competitive or
bargaining reasons require a closed session." "Developing a negotiation strategy" or
deciding on a purchase price are examples of what is intended by this statutory
language. Støte ex rel. Citizens for Open Goaernment a, City of Milton, 2007 WIl'l'4, n 19,300
Wis. 2d 649,79'1. N.W.2d 640. However, just because those concerns may be present for
some portion of the meeting "does not mean the entirety of the meeting[] fell within the
narrow exception under s. 19.85(1)(e)." Id.
As reflected by a power point presentation used at the April24 meeting and other records
we received, much of the closed session simply informed the Common Council of the
proposal and the discussions to date, and did not concetn a potential development
strategy. The public was unnecessarily locked out of these discussions, a problem which
was compounded by the vague notice. In turry this makes it more difficult for citizens to
contact their alders about the projec! including the power poinfs dubious statements
regarding the projecfs positive economic impact and purported "avoidance" of
environmental impacts.
For a controversial and quick-moving proposal such as Kohler's, it is important that the
City observe the utmost transparency. \Alhile we appreciate the information the City has
provided, it only indicatcs the City could have and should have been doing more. We hope
the City will close records and meetings only when absolutely necessary to protect its
bargaining position in the future, as the law requires. Similarly, we hope that Kohler's
expected individual contacts with alders-noted on the "Next Steps" page of the power
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point presentation-occur in open session, so that citizens understand the basis for the
bo-*or1 Council's eventual decision on the annexation, and to avoid any question of
walkingquorums. SeeStøteexrel. Badkea.VilløgeBd.of Greendø\e,I73Wis.2d553,573'494
N.W.2d 408 (19e3).
Finally, we note the City's discussions with Kohler Co. began in February 2017, if not
,oorr"r. We therefore make the following additional request for records under the Open
Records law:

.
.

All records of meetings with Kohler Co., its agents, or representatives, relating to the
golf course, proposed annexation , andf or extension of city services to the
'l',2017, to the present.
development from January
All.ori"rpotrdence between the City and Kohler Co., its agents, or representatives,
relating to the golf course, proposed annexation, andf or extension of city services to
the development from Januaty 1,2017, to the present.

not
limited to, correspondence via email (whether stored or contained on public or private
email accounts), text message, mobile app, social media,letter, or other formats.
Please be advised that any correspondence requested is intended to include, but is

As you know, the Open Records law requires that you respond to this request as soon as
practicable and without delay, and to identify all reasons for denial of any part of this
request.

If the above-requested records are available electronically, I ask that they be provided in
electronic format.
please let me know if you have any questions about this request, or if the location fee
exceed $100 prior to responding to this request.

Thank you.
Sincerely,
PINES BACH LLP

(-n^::l-^, Ò
Christa O. Westerberg
COW:hmm
cc: City of Sheboygan
FBRF
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State of Wisconsin
DEPARTMENT OF NATURAL
RESOURCES
Waukesha Service Center
141 NW Barstow, Room 180
Waukesha, WI 53188
April 7, 2017

Scott Walker, Governor
Cathy Stepp, Secretary
Telephone 608-266-2621
Toll Free 1-888-936-7463
TTY Access via relay - 711
IP-SE-2017-60-00631

Mr. Jess Barley
Sr. Staff Project Manager-Hospitality
Kohler Co.
444 Highland Drive MS 201
Kohler WI 53044
Dear Mr. Barley:
Thank you for submitting a wetland permit application to the Department of Natural Resources (department)
for Kohler Company’s proposed golf course project, Town of Wilson, Sheboygan County. The department
reviewed the pending wetland fill permit application (IP-SE-2017-60-00631) and determined additional
information is needed to complete the application. Pursuant to Chapter 281.36 (3m) Wis. Stats., the
application is incomplete. It is important the application contains clear detailed information and
documentation to support how the project meets legal standards. The department must issue a decision
supported by the information submitted as part of the wetland fill permit application. The following
information is necessary to complete the application:
General










dnr.wi.gov
wisconsin.gov

Describe how the amount of wetland fill was quantified. The application states the preferred
alternative directly impacts 3.69 acres of wetland. Identify temporary and permanent impacts.
Are temporary construction impacts such as utility installation, tree cutting/clearing and fill to toe
of slope included in the 3.69 acres of direct wetland impact? Are the 2.94 acres of tree clearing
proposed within the Black River floodplain wetland included in the 3.69 acres?
Include wetland ID, type, amount and reason for wetland impact in the wetland impact summary
table.
Provide a representative photograph of each wetland area proposed to be impacted. Label each
photograph with the wetland ID, amount of impact and reason for impact.
Provide a detailed tree clearing plan for tree removal in wetland. Explain why forested wetland
clearing is needed and what has been done to avoid and minimize tree clearing. Include time of
year trees will be cleared, method of cutting/clearing, equipment to be used, whether stumps will
be removed and if trees will be chipped or stockpiled. Describe ground disturbance, measures
such as temporary construction mats that may be used and restoration and long-term maintenance
of the area.
Provide a forest management plan for the overall site. Include specifics of overall tree removal
and evaluate secondary impacts to wetlands (i.e. invasive species, change in hydrology, etc) due
to tree removal.
Provide a detailed restoration plan for any area of temporary wetland impact.
Provide a vegetative buffer planting plan. Include the location of buffers, dimensions, timing of
installation, planting plan (species name and planting rate) and long term maintenance plan for
the proposed vegetative buffer strip adjacent to wetlands. It appears the buffer strip in some cases
increases the wetland impacts. Buffer strips in wetland should be removed.

We are committed to service excellence.
Visit our survey at http://dnr.wi.gov/customersurvey to evaluate how I did.
1
Printed on
Recycled
Paper


















Describe the soils present and their suitability to support directional drilling of utilities. Provide a
plan for addressing hydraulic fluid that is lost (fractures or frac out) during directional drilling of
utilities. Include anti-seep collars to prevent lateral drainage of wetland.
Provide details and description of any proposed modifications or additions to the existing
entrance road bridge, including, but not limited to guardrails, riprap, tie ins, etc.
Provide full size grading plan sheets scaled no more than 1:40 feet for the entire project area.
Include existing and proposed grades, wetland ID, wetland boundaries and wetland impacts for
the preferred alternative. The plan sheets should have the same scale and include a key that
clearly identifies all features. The plan shall clearly show existing surface water flow and
proposed surface water flow in order to evaluate secondary impacts to wetlands based on a
change in surface water flow.
Provide details of the proposed storm sewers located throughout the proposed golf course
including size, location and design of the outlets. Discuss the purpose of the storm sewers.
Assess if the storm sewers alter the hydrology of remaining wetland (remove water from one area
and add to another area)?
Provide a detailed erosion control plan and stormwater management plan that meets the
requirements of NR 151 and NR 216. Provide an assessment of potential secondary impacts due
to stormwater management and construction techniques.
o The erosion control plan shall include measures to avoid wetland impacts during
construction. The plan shall include, but is not limited to, identifying clearing and
grubbing limits, details of construction phasing, details of construction site stormwater
practices, establishing and maintaining wetland buffers, etc.
o The submitted stormwater management plan infiltrates a large volume of water into an
area with potential shallow groundwater. Provide an assessment of potential groundwater
mounding and function of infiltration practices in close proximity to groundwater.
Provide further details of the design of all stormwater features. Provide details on how
runoff from parking lots will be pretreated for oils prior to infiltration. Provide
groundwater monitoring forms if wells are present pursuant to NR 141. Include details
for both the Kohler owned property as well as the state owned property.
Provide a nutrient management plan and pesticide management plan. The application included a
general narrative description of the integrated pest and nutrient management plan and indicated
an integrated pest management (IPM) plan will be developed. This plan must be reviewed as part
of the wetland fill application to evaluate potential impacts nutrient and pest management may
have on the remaining wetlands and their functions.
Provide additional irrigation pond information. Verify the pond cross section drawing and
location and scale. Assess temporary dewatering for pond construction and impacts on nearby
wetland. Discuss if ground water elevation monitoring would be useful during construction to
make sure wetlands are not impacted during construction of the pond.
Verify fill will not be imported for the project. If fill is imported, provide information on where
fill will be obtained. The borrow site is considered part of the overall project and must be
reviewed for compliance with cultural resources and threatened and endangered resources.
Provide a site specific water table map for the shallow aquifer to determine groundwater flow
path in relation to the wetlands. Evaluate secondary impacts to shallow groundwater and adjacent
wetlands (drying them out/flooding them).
Provide site specific details of each wetland bridge crossing. Include plan, profile and cross
sections. The plan should include location of wetland, elevation, size of pilings, distance between
pilings and height above land surface.
Provide documentation the project complies with applicable cultural resource protection
requirements.
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Provide all requested information listed in the Endangered Resources Review for the golf course
project site (ER Log #17-180) and mitigation site (ER Log #17-181).Also provide any additional
information (e.g., reports, data, survey results) on rare or common wildlife species, plant species
or natural communities that may be present on the project sites.
Describe how wetland will be protected during normal golf operations and possible future large
spectator events.

Practicable Alternatives Analysis (PAA)
As stated during the February 28, 2017 pre-application meeting, the basic project purpose is golf course
development. The PAA must explain and document why other course layouts are not practicable,
including those layouts with smaller footprints and different designs. Ch. 281.36 (1)(cp) defines
practicable as reasonably available and capable of being implemented after taking into consideration cost,
site availability, available technology, logistics, and proximity to the proposed project site, in light of the
overall purpose and scope of the project. It is important to provide quantifiable information for the
department to objectively review the PAA. The PAA must be revised to include the following:









Explain and document other properties as alternatives. Include siting criteria, map of properties
that meet the criteria and why the properties were rejected. Include sites not owned by Kohler
and not currently for sale.
Document where design criteria on page 6 of the narrative were derived. All of the criteria related
to the type of course proposed need to be explained, documented and quantified. For example,
what does “short walking distance from green to next tee”, “each hole a private playing
experience” and “practice range and various tees located in close proximity to clubhouse” mean?
The criteria proposed should be based on quantifiable information to demonstrate why they
cannot be varied.
What is the course length of the preferred alternative?
Label which holes are Par 3, Par 4 and Par 5.
Document alternatives that include reducing the footprint of the project and re-configuring the
layout to avoid and minimize wetland impact. Alternatives must include, but are not limited to:
o Swapping location of pars, minimizing the dimensions of fairways by reducing the
distance between tee box and green or by reducing the width of the fairways, reducing the
footprint of the proposed pond, driving range, parking lot and clubhouse, reducing road
widths and road side slopes.
o Provide documentation on the need for the size, layout, location, number of seats, etc. for
the clubhouse. Can the clubhouse be taller or have a basement to accommodate
additional space?
o Provide documentation for the size, location number of parking spots for the parking area
and size and location for golf cart storage. Can golf carts be stored in a different
location?
o Explore alternatives which would reduce and/or eliminate the footprint of the proposed
irrigation pond. Alternatives should include, but are not limited to, low water use golf
course design, alternative water storage (i.e. underground or above ground storage),
alternative pond layouts, alternative pond designs which incorporate other measures to
address water level consistency and water clarity.
Revised PAA to include an alternatives analysis for each individual area of wetland impact. There
appear to be a substantial number of wetland impacts that are small in size near amenities that
could be modified to avoid or minimize wetland impact. The analysis must document the need
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for the proposed impact and explore alternatives to avoid and minimize impact. For example, the
alternatives analysis for impacts to wetland P75 should document why the T box cannot be
smaller or reconfigured to avoid the wetland.
Wetland Mitigation





The wetland mitigation plan submitted is conceptual only. For a permittee-responsible mitigation
project, a complete Compensation Site Plan (CSP) must be submitted, as detailed in the attached
document titled “Appendix E. Compensation Site Plan (CSP) Outline”, taken from the Guidelines
for Wetland Compensatory Mitigation in Wisconsin, version 1. The CSP will require the
collection of additional site baseline information of the proposed permittee-responsible mitigation
site before the CSP can be prepared, including a wetland delineation, Wisconsin Rapid
Assessment Methodology (WRAM) functional values assessment of any existing wetlands, soils
investigation to determine the extent of hydric versus upland soils, and baseline groundwater
monitoring.
More information is needed to determine whether or not the proposed mitigation site can generate
enough mitigation credits to satisfy the mitigation requirement. If it is later determined that it
cannot, additional mitigation measures will be necessary.
Prior to preparing the CSP, the following issues will need to be resolved:
 It is still in question whether or not the mitigation site can be used for mitigation purposes
given that it was purchased with the help of Knowles-Nelson Stewardship grant funds and
that there is an existing conservation easement on the lands granted to the Glacial Lakes
Conservancy from Sheboygan County.
 The DNR (and Army Corps of Engineers) will need to conduct a site visit to the proposed
mitigation site to determine if the agencies feel the site has the potential to be a successful
mitigation project.

At this time the wetland fill application is considered incomplete. Please submit the requested information
as soon as possible to continue with the application process. The Department reserves the right to request
clarifying information on the additional information requested. The Department will schedule field time
to conduct the Wetland Rapid Assessment Methodology (WRAM) when the application is considered
complete.
Please continue to work with the Town of Wilson and Sheboygan County to ensure compliance with
floodplain and zoning requirements. If you have any questions about this letter, please call me at (262) 5742137 or email Geri.Radermacher@wisconsin.gov.
Sincerely,

Geri Radermacher
Water Management Specialist
Cc:

John Ehmann, Town of Wilson
Adam Payne, Sheboygan County
Todd Vesperman, Jessica Kempke, USACE
Pam Schense, Michelle Hase, Brooke Robinson, Michelle Scott, Pam Biersach, Mike Thompson,
Rori Paloski, DNR
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